UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

11-4-2016

State v. Herrera Respondent's Brief Dckt. 43975

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Herrera Respondent's Brief Dckt. 43975" (2016). Not Reported. 3160.
https://digitalcommons.law.uidaho.edu/not_reported/3160

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
KENNETH K. JORGENSEN
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
RAUL E. HERRERA,
Defendant-Appellant.

NO. 43975
Canyon County Case No.
CR-2014-26736

RESPONDENT'S BRIEF

Issue
Has Herrera failed to establish that the district court abused its discretion by
imposing sentences as follows: life with 35 years fixed for murder in the first degree; life
with 30 years fixed for robbery; 10 years for burglary, life with 20 years fixed for
kidnapping second degree, and 15 years for aggravated battery?

Herrera Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found Herrera guilty of murder in the first degree, robbery, burglary,
kidnapping second degree, and aggravated battery and the district court imposed
sentences as follows: life with 35 years fixed for murder in the first degree; life with 30

1

years fixed for robbery; 10 years fixed for burglary, life with 20 years fixed for
kidnapping second degree, and 15 years fixed for aggravated battery. (R., pp.398-400.)
Herrera filed a notice of appeal timely from the judgment of conviction. (R., pp.410-15.)
Herrera asserts his sentence is excessive in light of his remorse, family support,
and lack of criminal history.

(Appellant’s brief, pp.3-6.)

The record supports the

sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentences for Herrera’s crimes are as follows: murder in
the first degree is life, I.C. § 18-4004; robbery is life, I.C. § 18-6503; burglary is 25
years, I.C. § 18-1403; kidnapping in the second degree is 25 years, I.C. § 18-4504; and
aggravated battery is 15 years, I.C. § 18-908. The district court imposed sentences for
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those crimes as follows: life with 35 years fixed for murder in the first degree; life with 30
years fixed for robbery; 10 years for burglary, life with 20 years fixed for kidnapping
second degree 1, and 15 years for aggravated battery. (R., pp.398-400.) At sentencing,
the district court addressed the seriousness of the offense, the loss of life, and the need
for society to be protected. (1/13/16 Tr., p.45, L.10 – p.48, L.16.)

The state submits

that Herrera has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpt of the sentencing hearing transcript, which the state adopts
as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Herrera’s conviction and
sentence.

DATED this 4th day of November, 2016.

__/s/_________________________
KENNETH K. JORGENSEN
Deputy Attorney General

ALICIA HYMAS
Paralegal

1

The State acknowledges that the maximum sentence for kidnapping second degree is
25 years. However, the claim of an illegal sentence may not be raised for the first time
on appeal without the trial court having first had an opportunity to consider the legality of
the terms of the sentence. State v. Martin, 119 Idaho 577, 578-79, 808 P.2d 1322,
1323-24 (1991); State v. Hernandez, 122 Idaho 227, 229, 832 P.2d 1162, 1164 (Ct.
App. 1992); State v. Boss, 122 Idaho 747, 748 fn1, 838 P.2d 876, 877 fn. 1 (Ct. App.
1992).
3

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4th day of November, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_________________________
KENNETH K. JORGENSEN
Deputy Attorney General

4

APPENDIX A

1

is that every single case is fact-specific.

Every

2

defendant has different life circumstances and so what may

3

lJe aµprovrlaLe lri u11e case may nol be approprlaLe in

1

another .

The case law is c l ear that sentencing is not done

5
6

by comparative analysis and so while the Court is cognizant

7

of other nentenccn thtit hGve been imponed in first degree

8

murder

9

conclusion about what the most appropriate sentence is.

CARP.R,

t.h0.y will not. n0.c0.ss<1rily clriv0. this C:ourt.'s

10

In prepnri.ng for t h is sent.encing h0.nring,

11

has reviewed the contents of the underlying file,

12

presentence invest i qation report, all of its attachments,

13

all supplemental mater ia ls.

14

and 19-2601.

15

sentencing .

lG

sentence that wi ll protect the community.

17

to impose a sentence that wi ll deter others generally and

18

Mr. Herrera spe cifically from committing crimes in the

19

future.

20

Mr. Herrera and, fourth, I look at the punishment that is

21

warranted based on the circumstances of this offense .

22

t.he C:onrt

The Court's reviewed 19- 2521

The Cou rt has also reviewed the four qoals of
First and foremost,

I have to impose a
Second,

I have

Third , I look at the rehabilitative potential of

Both Mr . Wolff and Mr. Bazzoli are correct .

Nobody

Mr . Ghostwolf has lost a son and for

23

wins in these cases.

24

all pract.ir.nl purpoReR, Mr. lferrern's mother hns lost. her

25

son as well.

Mr. Herrera's son hns lost hj s
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1

father.

H.i.s

1

wife has lost her husband and there i s simply no good that

2

can come out of this circumstance .

3

This is what drugs do to our communities.

4

deotroy peop l e Qnd they dcotroy liveo.

5

prime example of what happens .

6

They

Thio CQDe io Q

The Court does not have to reconci l e the

7

juxtapos i tion,

t o use Mr. Bazzoli's words, o f Mr. Herrera .

8

No one person is defined by any individual act.

9

person is a sum of their parts.

~:ach

And so Mr. Herrera is a

lO

beloved son and family me mber and, by all accounts, an

11

extraordinarily devoted and l ovinq father.

12

He is also t he individual who was convicted of

13

beating Jeffrey Dyer to death.

14

li ke l y L11aL lJoLh of Lhose p i e<.:es,

15

Mr. Herrera ' s personality reside within him,

16

It is poss i ble and perhaps
a l l of Llwse (Jieces of

The CourL l.is Lened Lo Lhe au<Ho recon.linys.

The

17

Court listened to the evidence .

18

offense, Mr. He rre ra was dangerous and he was mean.

19

does not mean that he was not a l so l oving and beloved .

20

nt the time of this
That

The Court is not in~ position to determine whe t her

?1

nr nnt , rAgRrdl~RR of thA RAn t An~A impnRArl, that

22

Mr. Herrera has hope.

23

r espons i b l e f or i nd i v i dua l emotions or beliefs.

24

regardless of what Mr. Herrera does hereatter iR ~nmp l At Aly

2S

wi t h i n t he purview o f Mr. Herrera.

This Court is not in charge of or

46

2

So

He can choose to have

1

hop~.

2

make the best of his circumstances or he can continue to

3

throw his life away i n a way that he has so far.

4

not things that I am responsible for.

5

that Mr. Herrera is r esponsible for .

6

Ht:

t.:d!I

t.:liuo::;t:

Mr. Herrera,

Lo y.i.vt: up hopt:.

it

He Cdll choo::;e

Lo

Those dee

Those are things

is a tragedy that you are sitting

7

there today a t your age.

8

You had so much to live for and I cannot imagine as you sit

9

there today that the $700 or the disrespect that you

You had so much ahead of you.

10

believe you suffered can in any way now in rctro~pcct

11

ju::;tify the behavior i n which you engaged .

12

I am truly sorry for Mr. Ghostwolf and his loss.

13

Then,\ .i.8 110Lhl11y L haL can replace

14

am truly sorry for you,

15

replace the life that you would have had .

16

Lhe loss of a

child and I

Mr. Herre ra, because nothing can

The Court is going to impose sentence as follows:

17

On Count 1, murder in the first degree, an indeterminate

18

lif~ R~nten~e with 35 years fixed.

19

oentence,

20

indeterminate life.

21

imposing 10 years fixed,

22

On the robbery

the Court is going to impose 30 years fixed ,
On Count 3, burglary, court is

0 years indctcrminntc .

On the second degree kidnapping, Court is imposing

23

20 years fixed,

life lndeterminate.

24

battery, Court is imposing lS years fixed.

The Court is

25

qo i nq to impose court costs on each count .

The Court is

47

3

On the aggravated

1

going to impose a $5,000 fine on each count.

2

to run concurrently.

All sentences

3

The Court will impose a permanent no- contact order

4

as iL relaLe::; Lu M.c. GhosLwol[ dlld Lhe CuurL will .imµu::;e d

5

c ivil penalty of $5,000 on the murder in the first degree

6

charge.

I understand the significance of that sentence.

7

It

8

is not something the Court reaches easily but the facts of

~

this crime were so egregious that the Court would have been

10

justified in imposing a fixed life sentence .

11

however,

12

potential.

13

thAsft obstacles i f he so desires.

I do find,

that Mr. Herrera does have rehabilitative
That within h i m i s the ab ilit y to overcome

But this Court's obligation to protect society

14

15

requires this Court to make sure that Mr. Herrera is not in

16

a position to engage in this sort of behavior again.

17

The Court will require you, Mr. Herrera,

18

a DNA nnd right. t.h11mhpri nt. s;impl P. p11rswrnt. t.o t.hP. Tdnho

19

Database and Genetic Marker Act.

20

restitution amount in the $3,689.75.

21

you credit, Mr. Herrera,

22

date.

23

to provide

Court ia going to impose
The Court will give

for 406 days served in custody to

You have 42 days to appea l

this Court's decision,

24

Mr. Herrera.

25

your sentence reduced and you have the right to file a

You have 120 days to file a motion to have
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